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STATEMENT. 


EK. KE. Davis & Company, while not desiring to 
unnecessarily multiply the labors of this court with 
a multitude of briefs, and while relying in large 
measure upon the briefs of others filed herein to 
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answer the question raised against its len, where 
others are similarly situated and have filed compre- 
hensive briefs herein, yet this appellee deems it 
necessary to present separately some features which 
affect the defense of its hen claim as allowed by the 
trial court differently fiom the claims of others 


involved in these appeals. 


It may not be amiss to say that E. E. Davis & 
Company is entirely distinct from R. T. Davis, and 
others, who constitute the Tacoma Millworks Sup- 
ply Company. E. E. Davis & Company had the con- 
tract for the steel erection of this proposed bank 
building, and was allowed by the trial court for this 
work a contractor’s mechanic’s lien against this 
building and the lots upon which it is situated im 
the sum of $30,349.61, together with interest amount- 
ing to $2,341.52 and for an attorney’s fee of $3500.00 
and for costs and disbursements taxed in the sum 
of $5.00 (Record 511-512). 


A contractor’s lien being the lowest ranking of 
mechanie’s liens, E. E. Davis & Company is interested 
in the reduction or defeat of all other mechanic’s hens 
allowed herein, as well as of the two mortgages 
claimed by the Bank and by the Receiver. (Record 
p. 520 XX XIII.) 


— 
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While the trial court found that this appellee, 
as well as several others had signed contracts con- 
taining a clause waiving the right to a mechanic’s 
lien, yet the court also found that this waiver was 
fraudulently obtained, and was therefore not bind- 
ing upon this appellee and certain others, to-wit 
(Winding No. 33, Record p. 520): 


‘“That the waivers of lien made by the fol- 
lowing defendants, to-wit * * * EK. E. Davis & 
Company * * * were induced by and made in 
reliance upon certain false material represen- 
tations made by or on behalf of the defendant 
Seandinavian American Building Company, 
which representations amounted to and consti- 
tuted constructive fraud, and that by reason 
thereof said waivers are decreed to be of no 
foree and effeet, and that in addition thereto, 
the defendant EK. EK. Davis & Company, upon 
discovery of the falsity of said representations 
and upon the breach bv the defendant Scan- 
dinavian American Building Company of its 
contract, promptly rescinded its contract with 
said defendant Scandinavian American Build- 
ing Company.”’ 


We assert that these findings were amply justi- 
fied by the evidence, and there is no showing to the 


contrary by any of the parties appellant attacking 
our lien upon this ground. 


EK. E. Davis & Company, as soon as it had 
learned of the falsitv of these assertions, relying 
upon which it had signed the lien waiver clause of 
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the contract, notified the Building Company in writ- 
ing of its rescission of the contract (Record p. 392). 
That it pleaded these facts of this rescission and 
asked for the reasonable value of its work and labor 
and not the contract price (Record p. 374), amg 
maintained this position in its pleadings and in its 
proofs and in the award under the decree through- 
out, to which there was no objection on the part of 
any one; also lien notice (Record pp. 394 to 398). 


ANSWERING THE BRIEF OF FORBES P. 
HASKELL, JR., AS RECEIVER 


Haskell, as Receiver, in his opening brief (pp. 
o2 to 65, incl.), insists that the various claimants 
who in their contracts had waived their lien right, 
were bound by this waiver, in spite of the fact that 
this might have been obtained through fraud of the 
Building Company, because, as the Receiver claims, 
these claimants did not rescind the contract, but at- 


tempted to recover under the terms of the contract. 


While we agree with this principle, it cannot be 
urged against H. EK. Davis & Company, because, as set 


A 
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forth in our statement above, this claimant did res- 
cind the contract and attempted to, and did, recover 
on a quantum merwt and not under the contract. 
The rule, however, is, we believe, applicable to the 
Ben Olson Company claim, and to the Tacoma Mill- 
works Supply Company claim, for these parties did 
not rescind, but sought to recover under the contract. 
This appellant, the Receiver admits, made a suffi- 
cient showing of fraud to estop the claim on the 
Building Company’s part of waiver, but for this 
action on the part of some of the claimants in still 
adhering to the contract they are not in this posi- 
tion (p. 58, Receiver’s brief). ‘Assuming, then, 
that there has been a false misrepresentation estab- 
lished upon which the len claimants who waived 
their claims acted upon discovery of that fraud, such 
claimants might pursue one of two remedies * * *;”’ 
and so E. E. Davis & Company did, rescinding and 


suing upon a quantum merurt. 


The Receiver, at page 55, cites a number of 
eases to the effect that a waiver of len is not dis- 
regarded, and the hen right restored, by the Owner’s 


failure to pav according to the terms of the contract. 


While this may or may not be the law, it is not 
material in this case, or with E. E. Davis & Com- 


pany, for its rescission was not on account of the 
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failure of the Building Company to pay alone, but 
also because of the discovery of fraud which induced 
it to sign the contract with this waiver. In the first 
place, these authorities are not in point, even upon 
the theory upon which they are advanced, for they 
are applicable only to the case of a divisible contract, 
the clauses of which are independent and not de- 
pendent. The present contracts, however, were 
made by their very terms entire, indivisible and 


dependent. 


Moreover, when E. E. Davis & Company rescind- 
ed its contract for fraud, it was as if no contract had 


ever existed. The contract was void in toto—reseind- 


ed in toto, and we sought to recover—and did recover, 
on the equitable principle that one having parted 
with money or property, or benefited another under 
a contract, rescinding for the fraud of the other, 
can recover for the value of the benefit derived by 
the other under the contract. 
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ANSWERING THE BRIEF OF THE APPEL- 
LANT BEN OLSON COMPANY. 


This appellant, Ben Olson Company, claimed a 
_ contract with the Scandinavian American Building 
Company for supplying certain hardware and heat- 
ing and plumbing articles and fixtures, for which it 


claimed a mechanie’s lien. 


The trial court gave it a general judgment 
against the Building Company for some $13,000.00, 
but denied it any mechaniec’s lien. In this appeal it 
is seeking to enlarge this judgment and to obtain a 
lien as a contractor, and announces in its opening 
brief on appeal: ‘‘This appellant complains of none 
of the other awards except that to the Scandinavian 
American Bank which was a general judgment 
against the Scandinavian American Building Com- 
pany for $232,136.62 and interest in the sum of 
$19,136.62, with a rank the same as that of the 
appellant * * * .”’ (Olson Company brief, p. 2.) 


At page 43 of this brief it also says: ‘‘But no 
other claimants are interested in the matter because 
they are all either laborers or materialmen, and 


therefore superior in rank * * *.” 


But E. E. Davis & Company, which was allowed 
a contractor’s lien of $30,000 and over is interested 
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in this matter, as its recovery under the security 
will be proportionately lessened by every other claim 


which is admitted to the same or superior rank. 


The Ben Olson Company’s brief, pp. 1 to 47, 
deals with this attempt to obtain on review the 
above relief, to which matter E. EK. Davis & Com- 
pany is opposed. 


The brief from pp. 47 to 77 is directed to the 
error of the trial court in refusing to hold that the 
Seandinavian American Bank and the Scandinavian 
American Building Company were identical corpo- 
rations and that the bank was liable for the obliga- 
tions created in the name of the Building Company, 
and also to the error of the trial court in giving a 
general judgment in favor of John P. Duke, Super- 
visor of Banks of the State of Washington, against 
the Scandinavian American Building Company for 
$232,094.42 and interest. With both of these latter 
positions, however, this appellant, E. E. Davis & 
Company, is in accord with Ben Olson Company, as 
it may be materially affected by this question if the 
proceeds of the sale of the building are not sufficient 
to pay all liens. 
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REFERRING TO THE BEN OLSON CLAIM 
THAT IT IS ENTITLED TO A LARGER 
JUDGMENT AND TO A MECHAN- 

Ic’S LIEN. 


By referring to the decree (Record p. 514 to p. 
516) it will be seen that the trial court found that 
the Ben Olson Company was entitled to a judgment 
of $13,407.43 and interest against the Building 
Company as damages because of breach of contract 
on the part of the Building Company. The court 
also found that the Ben Olson Company under its 
contract with the Building Company had furnished 


materials to be installed and used in the construction 


of the building and had furnished labor in connec- 
tion with the installation thereof of the value of 
$9437.75, and that it had filed a lien therefor, 


‘“but that by reason of the inclusion in said 
claim of lien of the grossly excessive amounts, 
and by reason of said defendant’s failure to pay 
the defendant Crane & Company, whereby 
Crane & Company were required to and did file 
a claim of lien, establishing the same in this 
suit, and because the value of the labor per- 
formed and material actually furnished to said 
defendant Scandinavian American Building 
Company is less than proper offsets and eredits 
thereto, and for want of equity in said claim, it 
is decreed that defendant Ben Olson Company 
have no lien whatsoever upon the real property 
hereinabove described.”’ 
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For these overlapping items Crane & Company 
was allowed in the decree a materialman’s lien for 
over $16,000 and interest, and $2,000 attorney’s fee 
(decree, Record p. 503). 


While the findings of the lower court in this 
equity ease are not controlling on review, at the same 
tune they will be followed, we take it, unless mani- 
festly erroneous. 

Valve Co. vs. Moorehead, 226 Fed. 202; 
Umited States vs. Oil Co., 286 Fed. 481; 
Estep vs. Coal Co., 239 Fed. 617; 

Semidey vs. Central Coal Co., 239 Fed. 610. 


A diligent search of the proofs found at pp. 
868 to 934 of the Record are far from showing any 


such error. 


On the contrary, they do show that the greang™ 
part of the material for which claim was made was 
never delivered at the building or on the building 
premises; some of it never left the workshop of the 
claimant; much of it was still with Crane & Com- 
pany, sub-contractors; some delivered to the build- 
ing premises and afterwards, with the permission 
of the court, was withdrawn by the claimant. The 
proots presented such a maze of items indistinguish- 
able as to delivery, non-delivery, withdrawal and 


admixture with the Crane & Company articles, as 


Ao 
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to make it impossible to determine whether they 


were lienable or not. 


We find nothing in these proofs to present an 


/ excuse for or an explanation of the inequity of the 


duplications, overclaims and excessive charges, for 


which in part the court below found the claim as 


| entirely unconscionable. 


The explanation offered in Ben Olson & Com- 


pany’s brief at page 43 that no other claimants are 


| interested in the matter, and only the Building Com- 


pany, and that that company was not in a position 
to make objection, cannot apply to this lien claimant, 
K. E. Davis & Company, for the reasons above set 


out. 


As to the effect of the nondelivery of the goods 
at the building or on the building premises, the 
same rule applies to this claim as to that of the 
Tacoma Millworks Supply Company, as to which we 
respectfully refer to the answering brief of MecClin- 
tic-Marshall Company, appellee, filed in answer to 
the opening brief of the Tacoma Millworks Supply 


Company. 


But the Ben Olson Company was bound by the 
waiver of its lien right contained in its contract. 
This contract of Ben Olson & Company con- 
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tained the Article XIV. which was in many of the 
other contracts (Ben Olson & Company brief, p. 15), 
waiving the right of hen; as an estoppel against 
which the Ben Olson Company had pleaded and 
proven fraudulent representations made by the 
Building Company which materially induced this 
contractor to sign the contract containing such a 
waiver clause, the same as was presented in the cases 
of this appellee, EK. EK. Davis & Company, the Taco- 
ma Millworks Supply Company, and others. 


But the Ben Olson Company is not in a position 
to urge such an estoppel because it did not rescind 
the contract, but sought to recover, and was allowed 
to recover under the contract only. 


For the points of law and authorities on this 
question, we direct the court’s attention to the open- 
ing briefs filed in this case by McClintic-Marshall 
Company, BE. E. Davis & .Company and Far West 
Clay Company, appellants, vs. Tacoma Maillworks 
Supply Company (copies of which brief are served 


with this upon Ben Olson & Company). 


The facts of the Ben Olson & Company claim 


as affected by this question are as follows: 


From the allegations of the Ben Olson Com- 
pany eross-bill, Articles XVI to XXIII, Record 229 
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to 302, it is difficult to say whether the pleader is 
attempting to recover at the reasonable price of the 


' articles and labor, or at the agreed contract price. 


oe 


The same is equally true of its statements in its lien 
claim at page 320. 


Record, pp. 910 to 912, show proofs made on the 
theory of the contract price and not reasonable 


value. 


At page 914 of the record in answer to a ques- 
tion of the court, counsel for the Ben Olson Com- 
pany says: 


“MR. STILES—I am not going to ask any- 
thing for it, but I am going to ask something 
at the end of this matter, for our reasonable 
profit on the contract, and to do that, I have to 
state what would have been required.’’ 


“MR. OAKLEY—I want to make objec- 
tion on the ground that it is an attempt to take 
a lien on an item that represents damages for 
the breach of this contract, which is not recov- 
erable in this action.”’ 


“THE COURT—I have some doubt about 
it, but I do not want to prejudge it. Objection 
overruled for the present * * *.”’ 

At page 915, Mr. Stiles says: 


‘“The amounts claimed under the lien and 
the amounts which it would take to complete the 
job, including labor and material, total $81,- 
970.23, which would have been the cost of the job 
completed to Olson & Company. The contract 
was for $90,000.00, and we would have realized 
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$8,029.77, which would have been our profit on 

the job.’’ Also shown on schedule, p. 920. 

The trial court evidently did not apprehend that 
the Ben Olson Company had rescinded its contract, 
for the judgment which it allowed it was as damages 
for breach of the contract (deeree, Record p. 515)j 


treating the contract as still existing. 


As pointed out by the briefs on this question 
in the cross-appeals of MeClintic-Marshall Com- 
pany and others, hereinabove referred to, one seck- 
ing to rescind must do so promptly and decisively, 
and with definite notice to the other parties. Ben 
Olson & Company certainly has not comphed with 


these requirements. 


The Supreme Court of this state has expressly 
held that no mechanic’s hen can be had for lost 
profits. 

Gray us. Hicky, 97 Wash. 278. 


In this case at page 280 it expressly refers to 
the Gould vs. McCormick case cited and relied upon 
by the appellant. 


The other cases referred to by appellant’s coun- 
sel (brief, p. 39), Noyes vs. Pugin and Chase vs. 
Smith, were both law actions tried before a jury 
and not equity suits for hen. 
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We suggest this further reason why the remedy, 
or measure of recovery, urged by this appellant is 
not applicable to this case, namely: where a contract 
is rescinded for breach on the part of the owner by 
failure to make final payment, the contract may be 
considered as still existent for the purposes of fixing 
| the measure of recovery at the suit of the party not 
in default, but where the contract is rescinded for 
| fraud, as was claimed in this case by the appellant, 
the contract is no longer existent for any purpose. 
| If avoided, it is avoided in toto, and the plaintiff’s 
| recovery is only for the value of the benefit that he 
| has rendered the other party, namely, on a quantum 


merutt. 


ANSWERING THE BRIEF OF J. P. DUKE AS 
SUPERVISOR OF BANKS. 


Counsel of other lien claimants in this case have 
presented the law, from the standpoint of the hen 
| claimants, as to the question of priorities between 
| the mortgages claimed ‘by this appellant and the 


mechaniec’s lien claimants. 


We undertake here only to state the facts relat- 
ing to the time of the attachment of the lien of E. EK. 
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Davis & Company and these mortgages, if good for 
any purpose. KE. E. Davis & Company commenced 
work under its contract of steel erection on the 14th 
day of June, 1920, and continued in the performance 
of the same thereafter until the 15th day of January, 
1921, while the assignment of the mortgage did not 
oceur until October 7, 1920, and no advancements 
were made on said mortgage until a much later date 
(bricf of J. P. Duke, p. 16). 


For the foregoing reasons we therefore respeet- 
fully submit on behalf of E. E. Davis & Company. 
appellee: 


That the decree of the trial court should be sus- 
tained as against the respective claims of these 
appellants, which, while they do not attack the 
validity or amount of the claim of E. E. Davis & 
Company, yet seek to subordinate it in rank to their 
demands to the practical elimination of all value in 


lig SeCtiTiiga 
Respectfully submitted, 


JAMES W. REYNOLDS, 


Attorney for FE. E. Davis & 
Company, Appellec; 


PETERS ¢ POWELL, 
Of Counsel. 


